I. Introduction
Prima facie, a constitution burdens rather than benefits future generations by limiting their political freedom to choose policies that, in their judgment, best serve their interests. Accordingly, Thomas Jefferson thought that all laws ought to sunset with each generation, 1 and even constitutionalists with less radically democratic views worry about the dead hand problem. 2 To be sure, to the extent that a constitution simply establishes ground rules for social cooperation-by, for example, setting the terms of office for various elected officials-the benefits it confers can readily justify the costs it imposes. However, constitutions in general-and the American Constitution in particular-contain language that goes much further by, among other things, enshrining rights.
What justifies constitution writers in including rights in constitutional provisions that are difficult to amend? One standard answer, expressed with typical piquancy by Justice Scalia, is the fear that, over time, societies may "rot." 3 In this view, the prudent constitution writer entrenches society's best true values against subsequent decline.
The antibacksliding conception of constitutional rights is widespread, and not just among conservatives like Justice Scalia. Consider how liberals speak of the "Great Writ" of habeas corpus, 4 or of the right to freedom of speech. 5 These guarantees, they say, were included in the Constitution precisely to prevent backsliding.
Yet the antibacksliding justification for constitutional rights is problematic because rot is in the eye of the beholder. Many of the values and practices we in the twenty-first century cherish might well have been understood as decadent or worse by our forebears who adopted and amended the Constitution. What entitles one generation of Americans to entrench against simple majoritarian change those values and practices it deems fundamental, but that a later generation may find unnecessary or affirmatively retrograde?
The conventional answer is that majoritarian passions periodically flare, and when they do, democracy can devolve into mob rule, potentially paving the way for lasting tyranny. Constitutional rights, and indeed many other constitutional provisions, prevent the worst abuses in these dangerous periods. Accordingly, in times of commitment to society's fundamental values, great patriots entrench the society's timeless values in constitutional provisions that will be useful when the commitments inevitably waver.
In this account, constitutional rights are indeed a gift that one generation bestows on future generations, rather than a curse: those who entrenched constitutional rights were protecting us from ourselves. We need not worry about the subjectivity of rot, according to this story, because the rigorous supermajoritarian process required for 4 See Boumediene v. Bush, 128 S. Ct. 2229, 2244 (2008) . Justice Kennedy wrote for the Court, stating:
The Framers viewed freedom from unlawful restraint as a fundamental precept of liberty, and they understood the writ of habeas corpus as a vital instrument to secure that freedom. Experience taught, however, that the common-law writ all too often had been insufficient to guard against the abuse of monarchial power. That history counseled the necessity for specific language in the Constitution to secure the writ and ensure its place in our legal system. Id. Those readers who object that Justice Kennedy is not a liberal should feel free to look instead to the similar argument in Justice Brennan's opinion for the Court in Fay v. Noia, 372 U.S. 391, 402 (1963) ("Of course standards of due process have evolved over the centuries. But the nature and purpose of habeas corpus have remained remarkably constant."). 5 See Whitney v. California, 274 U.S. 357, 375-76 (1927) (Brandeis, J., concurring) ("Those who won our independence believed that the final end of the State was to make men free to develop their faculties; and that in its government the deliberative forces should prevail over the arbitrary. They valued liberty both as an end and as a means. . . . Recognizing the occasional tyrannies of governing majorities, they amended the Constitution so that free speech and assembly should be guaranteed.").
the adoption or amendment of constitutional provisions ensures that only society's deepest commitments make their way into the Constitution. This is a nice story, but is it true? Not necessarily. Although the United States has not (yet) devolved into permanent tyranny, our constitutional rights have not prevented excesses when passions flared. For example, as Geoffrey Stone notes, in each of the six periods when fear bred repressive impulses, "the United States went too far in sacrificing civil liberties." 6 However, even if we assume that constitutional rights have tamped down the worst abuses, this hardly shows that the prevention of backsliding is the only purpose, or even the main purpose, of constitutional rights.
This Article questions the view that constitutional rights generally entrench deep values against future backsliding. Constitutional rights sometimes work that way, but, in important respects, the American experience has been quite different. Constitutional rights are typically established as the culmination of a struggle to change the status quo, rather than to enshrine well-accepted fundamental values. 7 For example, the Nineteenth Amendment, which granted women the right to vote, did not take a preexisting shared norm of sex equality and entrench it against later backsliding. Rather, it changed a norm of patriarchy 8 and was so successful that it has arguably become unnecessary. The antibacksliding account of constitutional rights is incomplete in another respect. Sometimes the enshrinement of constitutional rights succeeds almost immediately, but rights (and other constitutional provisions) can also lay dormant for decades, until a later generation discovers them. Perhaps our most cherished constitutional principles-those enshrined in the First and Fourteenth Amendments-fall into this latter category. 9 Such constitutional provisions may be best understood, at least in retrospect, as aspirations for future change, rather than as a hedge against such change.
To be clear, I am not saying that no portion of the Constitution can be understood as serving an antibacksliding function. Some constitutional provisions may in fact work that way, or at least that may be part of what some constitutional provisions do. Given the prominent role that change-oriented and aspirational constitutional provisions have played and are likely to continue to play, however, we need to supplement the antibacksliding view with another justification if we are to answer the charge that constitutionalism merely handcuffs the future to serve the past.
What, then, justifies one generation in entrenching its aspirations for change in constitutional language, rather than authorizing simple majoritarian processes? Acknowledging the possibility that the right answer may be "nothing"-i.e., the possibility that constitutionalism, as practiced in the United States and other roughly democratic polities, may be inconsistent with the demands of the best theory of political morality-this Article sketches a justification for the practice of "aspirational constitutionalism."
In a nutshell, this Article argues that aspirational constitutional rights do not burden later generations with the values of earlier generations because the values only become realized if the later generation decides to make them its own. Thus, for example, the Reconstruction Amendments started to become a reality in the 1950s and 1960s because American society by that time had begun to value racial equality. If we think of an aspirational constitutional provision as a kind of message in a bottle from the past, we need not worry about the dead hand problem because we are the ones who decide whether to break open the bottle and live by its message. Indeed, to a large extent, we are also the ones who say what that message is.
Supplementing the antibacksliding view of constitutional rights with the aspirational view has jurisprudential consequences. Antibacksliding leads rather naturally to originalism in constitutional interpretation. 10 If you think a constitutional provision is meant to prevent society from falling below a certain minimum threshold, then you will want to look to the time of adoption to ascertain where that threshold lies.
By contrast, original meaning is less relevant in interpreting aspirational constitutional provisions for two reasons. First, as an aspiration, the goals of the authors of the relevant constitutional text often will not have been realized at the time of its adoption. Second, and more fundamentally, even where it is relatively easy to identify what the framers and ratifiers of the text regarded as the evils at which the text aimed, those evils may not be the same as the ones that the later generation, deciding to make the provision effective, regards as the text's principal targets. In other words, if the real "authors" of an aspirational constitutional provision are the members of the later generation that make it their own, then the relevant meaning of the provision's text is the latter-day meaning, not the original meaning of those who adopted it as an aspiration. Thus, if originalism fits well with the antibacksliding view of constitutional rights, the interpretive method associated with a "living Constitution"
11 is a better fit for aspirational provisions.
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Aspirational rights are still not out of the woods, however, for if the decision to live by the past's message in a bottle is taken in the present, the effect of that decision will be felt in the future as well. ) ("Living constitutionalism" posits that "fidelity to original constitutional principles means that their scope of application must evolve with the underlying changes in society.").
12 Throughout this Article, I take for granted that views about the justification for constitutional provisions at least have the potential to inform views about their proper interpretation. However, when I say that the antibacksliding view leads naturally to originalism, I do not mean that it necessarily leads to originalism. More broadly, I do not contend that a theory of constitutional legitimacy logically entails any particular theory of interpretation, but only that "certain authority theories are sometimes relevant to interpretive method." Adam M. Samaha, Dead Hand Arguments and Constitutional Interpretation, 108 COLUM. L. REV. 606, 636 (2008) . That said, the arguments for connecting antibacksliding to originalism, and for connecting aspirational provisions to living constitutionalism, are sufficiently strong that I am prepared to say that here we have circumstances in which authority theory is relevant to interpretive method. Relevance, to be sure, is not necessarily dispositive relevance. Thus, even for antibacksliding provisions, other considerations might lead us to conclude that, all things considered, originalism is not appropriate, or not appropriate in some contexts. 13 14 Richard Fallon's recent defense of judicial review-which treats the courts as roughly akin to a third legislative chamber-provides a second account. 15 This defense of judicial review is, very broadly speaking, libertarian. It assumes that, at least in some areas, the risks of overregulation are greater than the risks of underregulation. In the United States (although not in all countries), judicial review empowers judges to strike down but not to adopt regulations, and thus tilts the playing field against regulation.
A third answer questions the premise of the inquiry by explaining that stare decisis has not traditionally played a substantial role in constitutional law: the Supreme Court typically overturns those precedents it deems very much out of step with contemporary conditions or sentiments.
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Taken together, the foregoing arguments provide a plausible justification for our existing constitutional practice. This Article, however, is less concerned with justifying the practice than with illuminating it. Whether or not constitutional rights, or the particular constitutional rights that the American courts enforce, can be justified, we would do well to understand what they are and what they do. So long as we labor under the illusion that the exclusive function of constitutional rights is to prevent backsliding, we will be unable to 14 See infra Parts II, V. 15 See infra Part V. 16 A fourth answer (which I shall not explore further in the body of this Article in light of my third answer) would treat stare decisis in constitutional law as a form of structural provision that makes up in stability what it sacrifices in majority rule. In this view, adhering to the constitutional decisions of past generations on questions of rights is not different in kind from adhering to past generations' decisions on matters of governance.
evaluate arguments about what rights we should have and how we should interpret the rights we do have.
The balance of this Article proceeds in four parts. Part II explains why constitutionalism poses a prima facie threat to future generations, why structural provisions can nonetheless be normatively justified, and why the antibacksliding justification for constitutional rights is at least plausible in some contexts.
Part III describes the limits of the antibacksliding justification. Focusing on three episodes in the American experience, it shows how the proponents of new constitutions and constitutional amendments typically aspire to reform the legal status quo, not entrench it, even if they use entrenchment as the chief mechanism of reform. Part III also explains how constitutional provisions often have an aspirational dimension and that the reforms they aim to achieve may not come to pass for generations.
Part IV offers a tentative normative defense of aspirational constitutionalism. It explains why aspirational constitutionalism does not simply involve an earlier generation imposing its normative views on a later one. This Part also develops an account of the Supreme Court as roughly reflecting contemporary attitudes and values at any given time.
Part V turns to jurisprudence. It explains that a shift from the antibacksliding account of constitutional rights to the aspirational account entails a shift from originalism to some form of living constitutionalism and a corresponding shift in the burden of justification. Instead of overcoming the dead hand problem, judicial enforcement of aspirational rights must overcome-or at least grapple with-the countermajoritarian difficulty.
This Article concludes by locating these observations within a growing body of academic literature that maps the appropriate respective domains of originalist and nonoriginalist methodology.
II. The Prima Facie Threat
Why would people who themselves believe in democracy bequeath to their descendants a constitution that limits future generations' ability to act on the basis of simple majority rule? One reason is to facilitate democracy itself by providing a stable structure within which it can operate. Clear and difficult-to-amend rules about such matters as whether to have a parliamentary or presidential system (or something in between), whether to have a unitary or federalist system (or something in between), how legislative and executive officials are chosen and the length of terms of office, and the voting rules in the legislature, are not simply impediments to majority rule. Rather, they constitute the government, and if they work well, they benefit future generations by creating a useful, stable framework within which to debate, fashion, and implement policy.
All reasonably complex systems of governance need ground rules. To be sure, it is possible to make the ground rules themselves amendable by simple majority vote, as in England under the traditional view that the Queen in Parliament can make any law.
17 However, even the English system is conventionally said to operate under an "unwritten constitution," a set of quite stable rules that, while changeable in principle by a simple majority vote in Parliament, have acquired a more fundamental status. 18 To the extent that a customary norm inhibits legislators from changing the unwritten constitution except in the most extraordinary circumstances, an unwritten constitution in a system of de jure parliamentary supremacy may be understood as entrenched de facto. But even in a system with a formally entrenched written constitution, entrenchment need not be understood as simply a limit on the freedom of action of those who operate under it. Just as a corporate charter opens up possibilities to a business enterprise even as it limits the freedom of corporate managers to act-by, for example, imposing on them fiduciary duties to shareholders 19 -so too we may regard a constitution as, on net, possibility opening rather than possibility foreclosing.
The point is not simply that constitutional entrenchment increases welfare. We could imagine an entrenched constitution that conferred absolute power on a very wise queen and her very wise descendants. From the standpoint of utility, this monarchical constitution could be seen as a gift to, rather than a curse upon, future generations, if it turned out that the royal line made better policy than the people's representatives would if left to their own devices. In that 17 See ALBERT case, however, the monarchical constitution would be a gift because democracy itself would be a curse.
The argument from stability, by contrast, is consistent with democratic premises. Entrenching rules about electoral districts or terms of office is useful precisely because it facilitates democratic self-rule. It saves time by freeing succeeding generations to debate substantive policy questions rather than having to constantly fight over ground rules. Entrenched structural rules also can preserve democracy against prospective tyrants. A system of government in which the elected head of the government's term is not fixed-and in which there are no clear rules governing who, if anybody, can call an election-is a system that could readily devolve into dictatorship.
That is not to say, of course, that all entrenched structural provisions enhance democracy. Some obviously do not. The Senate is the clearest example in the United States. 20 It deviates wildly from the principle of one-person-one-vote, giving California and Wyoming the same number of Senators despite a population ratio of over seventy to one. 21 Further, the irrelevance of population to Senate representation is not merely entrenched in the Constitution in the sense that it would require an amendment to change it; the Senate is effectively permanently entrenched, because Article V forbids depriving any state of its equal suffrage in the Senate without its consent.
We might nonetheless regard the structural provisions of the Constitution as, on net, a democratic boon if we thought that without the Senate the Union would not have been achieved. How to tally up the costs and benefits of the Constitution we have, relative to what we would have had in the counterfactual world in which the 1787 Convention failed, depends on rank speculation. Maybe the U.S. Constitution is as democratic as it could possibly have been, although even if we were to accept this Panglossian conclusion, that would not render the Senate itself democracy-enhancing. In any event, my goal here is not to demonstrate the democracy-enhancing nature of any particular provision of the U.S. Constitution, the Constitution as a whole, or any specific constitution. I mean only to explain how it is possible that the structural provisions of a well-crafted constitution could enhance de- 20 See SANFORD Just as entrenched structural constitutional provisions can be defended as democracy-enhancing, constitutional rights can also be defended on the same grounds. Most famously, John Hart Ely argued for a "representation reinforcing" view of judicial review, in which provisions like the First Amendment's protection for freedom of speech and the press, as well as the application of the Equal Protection Clause to establish the one-person-one-vote principle, facilitate rather than impede democracy. 22 Such provisions and doctrines set fair ground rules for the process of democratic participation rather than policing the outputs of democracy, and so can be readily fit into the structural template.
One can quibble with the characterization of Ely's approved method as "process theory." Certainly one key component of itheightened judicial scrutiny of laws that discriminate against racial minorities-was focused on outputs of the democratic process, rather than inputs (albeit because of what Ely saw as a flaw in the process itself). I shall return to Ely's account below, but for now, let us simply concede to Ely and his followers that many constitutional rights and doctrines interpreting constitutional rights can be understood as democracy-enhancing in the way that structural provisions can be. Still, some constitutional rights have a more directly substantive character.
Take for example, the Eighth Amendment's ban on "cruel and unusual punishments." 23 This is quite plainly a limit on the outputs of the democratic process. 24 The same is true of the Second Amendment, now officially understood to be a limit on legislative efforts to restrict firearms possession. 25 The point is even clearer in foreign constitutions, which frequently provide express protection to such substantive values as privacy 26 and dignity. 27 Ely thought that substantive values generally do not belong in constitutions, 28 but constitution writers around the world and, I would argue, here at home, 29 have tended to disagree. We can perhaps stretch our notions of democracy to characterize some borderline cases-such as protection of trial by jury-as establishing a framework for democracy. But, to accommodate all of the substantive work that bills of rights commonly do, we need to supplement our structural argument with a different justification for constitutional rights, or else concede that entrenched substantive rights simply constrain future generations.
The entrenchment of some substantive rights could be justified on the ground that they induce beneficial reliance. Especially in the developing world, but even in the developed world, investors want guarantees against confiscation of their property as a condition of their investment. By entrenching provisions like the Takings Clause of the Fifth Amendment-as well as the protections of the rule of law more broadly-constitution writers and amenders ensure investors that the winds of political fortune will not blow away their investments.
But even setting aside Ely-style rights of political participation and protection for property rights, we still need a justification for the entrenchment of other substantive rights, such as those protected by the Second and Eighth Amendments. That is where, according to conventional wisdom, the antibacksliding justification fits in. It asserts that democracy is vulnerable to devolution into mob rule, which can then give way to tyranny. To prevent such backsliding in times of crisis, wise statesmen and stateswomen frame constitutions with structural mechanisms to prevent mob rule, and with rights provisions to be employed by the judiciary to check the worst excesses of the mob mentality. Put more poetically by James Madison in Federalist No. 51, the argument goes as follows:
If men were angels, no government would be necessary. If angels were to govern men, neither external nor internal controls on government would be necessary. In framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige 27 See, e.g., A MAGYAR KÖZTÁRSASÁG ALKOTMÁNYA art. 54 (Hung.); S. AFR. CONST. 1996 art. 10; C.E. art. 10 (Spain). 28 it to control itself. A dependence on the people is, no doubt, the primary control on the government; but experience has taught mankind the necessity of auxiliary precautions.
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Note that when Madison penned these words, the "auxiliary precautions" he had in mind were nearly all structural ones, principally involving the breaking up of power among different levels and branches of government.
31 Bills of rights, he and many other Framers originally thought, were mere "parchment barriers." 32 However, Madison was eventually persuaded-or at least forced to act upon the view-that a bill of rights could usefully supplement structural barriers. 33 Indeed, we might even classify judicial review as itself just another structural obstacle to mob rule. Those who would infringe liberty in times of crisis (or at any time) must reckon not only with the cumbersome lawmaking process of Article I, but also with the possibility of judicial invalidation of their handiwork.
But if the practice of judicial review can be justified as a structural protection against tyranny, what justifies the constitution-writing generation or the constitution-amending generation in deciding which substantive values to protect against backsliding? Why should an earlier generation have the power to decide that changes deemed desirable by a later generation constitute rot rather than progress?
To make the matter concrete, consider a hypothetical example based on the Fourth Amendment. Although the language of the Fourth Amendment does not literally require the government to obtain a warrant before performing a search, it has been read by the Supreme Court to so require, subject to a rather large number of exceptions. 34 To simplify, though, let us suppose that the Fourth Amendment stated, in so many words, that government officials may not search or seize a person, his home, or his property unless a neutral magistrate has found that there is at least a one-in-four chance that the search or seizure will yield evidence of crime. (The one-in-four figure is arbitrary, so feel free to substitute different odds.) Now suppose that several hundred years after the adoption of the Fourth Amendment, a new and deadly brand of criminal arises. To combat 30 THE FEDERALIST NO. 51, at 319 (James Madison) (Clinton Rossiter ed., 1961). 31 See id. at 319-20. 32 THE FEDERALIST NO. 48, at 305 (James Madison) (Clinton Rossiter ed., 1961); see also JACK N. RAKOVE, ORIGINAL MEANINGS 330, 332 (1996) . 33 See RAKOVE, supra note 32, at 333-34. 34 See, e.g., New Jersey v. T.L.O., 469 U.S. 325, 340 (1985) (holding that "school officials need not obtain a warrant before searching a student who is under their authority."); Hester v. United States, 265 U.S. 57, 58-59 (1924) (establishing the "open fields" exception).
the new criminals, the people want to give the police the power to conduct searches and seizures if there is even a one-in-ten chance that the search or seizure will yield evidence of crime. Is there any good reason to think that the framing generation's selection of a one-infour threshold should trump the later generation's conclusion that changed circumstances and, perhaps, a changed valuation of the relative importance of privacy and security, justify a lower threshold?
The answer, according to the antibacksliding view, is "maybe." With respect to some kinds of issues, an astute observer of history will note, human beings tend to lose sight of their most fundamental values for relatively brief periods. In this account, a bill of rights functions much like the command of Ulysses to his soldiers to bind him to the mast so that he does not yield to the Sirens' song. 35 Ulysses at Time 1 fears that Ulysses at Time 2 will make a rash decision to the detriment and regret of Ulysses thereafter.
The factual assumptions underlying this conception of constitutional rights operating as a kind of "Ulysses contract" seem correct, at least broadly speaking and for some rights. If we focus on freedom of speech, for example, we see that Americans' faith in that principle has wavered repeatedly, with wartime passions the main cause. 36 One could reasonably conclude that this pattern of repression-followed-byregret justifies far-sighted constitution writers and amenders in entrenching just those rights that society is likely, from time to time, to sacrifice to its later regret.
To be sure, knowing just which rights fit this pattern is no small task, even with a substantial track record. It may well be true that prior sacrifices of the freedom of the press and free speech were, in retrospect, overreactions, but that does not necessarily mean that all such future sacrifices would be overreactions. To use another example, many commentators-including those with civil libertarian bona fides-suggested after the terrorist attacks of September 11, 2001 , that the potentially existential threat posed by terrorists armed with weap- 35 See HOMER, THE ODYSSEY 276 (Robert Fagles trans., Penguin Books 1996) ("I told my shipmates, . . . 'I alone was to hear [the Sirens'] voices, . . . / but you must bind me with tight chafing ropes / so I cannot move a muscle, bound to the spot, / erect at the mast-block, lashed by ropes to the mast. / And if I plead, commanding you to set me free, / then lash me faster, rope on pressing rope.' "); see also JON ELSTER, ULYSESS UNBOUND: STUDIES IN RATIONALITY, PRECOM-MITMENT, AND CONSTRAINTS 88-174 (2000) (using this metaphor for constitutional commitment). 36 See STONE, supra note 6, at 12-13 (citing restrictions during the near-war with France in the 1790s, the Civil War, World War I and the first red scare that followed it, World War II, the Cold War, and the Vietnam War).
ons of mass destruction might warrant a departure from the timetested formula "better ten guilty go free than one innocent be unjustly convicted." 37 In general, constitutional provisions enshrining some particular notion of fairness or liberty based on past experience assume that, in relevant respects, the future will be like the past. Sometimes it will not be.
Still, a constitution writer or constitution amender need not be right all the time. If there is some mechanism for ensuring that, more often than not, constitutional rights protect just those interests that societies under pressure tend to devalue to their later regret, then the founding or amending generation can take comfort in knowing that its handiwork truly does benefit posterity. And it can plausibly be argued that a rigorous supermajoritarian process for constitutional adoption and amendment is just the right mechanism. It ensures that only the society's deepest, most important, values work their way into constitutional rights, where they remain as a hedge against the times when people temporarily lose sight of them.
That, at any rate, is the antibacksliding theory. Yet, as the next Part argues, this justification, even if valid, at most accounts for only some constitutional rights.
III. Not Rot, but Change
The antibacksliding view of constitutional rights casts writers and amenders of constitutions as far-sighted statesmen and stateswomen, looking to protect their posterity against the periodic excesses of democracy. That they may well be, at least sometimes, but given the social movements and political capital it typically takes to affect constitutional change, it would be surprising if those who sought constitutional change were not primarily concerned about their present circumstances. Moreover, the concern of those who seek constitutional change is usually, well, change. Even if some movements seek to change existing constitutional arrangements so as to entrench an already-existing status quo, surely most aim to change existing legal arrangements and to entrench the change. That certainly was the goal of the original Constitution as a whole, which dramatically altered the status quo ante under the Articles of Confederation, and, as this Part 37 See, e.g., Pam Belluck, A Nation Challenged: Civil Liberties; Hue and Murmur over Curbed Rights, N.Y. TIMES, Nov. 17, 2001, at B8 (quoting the present author, who stated that "[t]he traditional way we balance these things is with the maxim, 'It's better that 10 guilty men go free than one innocent man be in jail.' I think people are a little nervous about applying that maxim where the 10 guilty men who are going to go free could have biological weapons.").
argues, changing the status quo was the goal of most subsequent constitutional amendments protecting individual rights.
Consider three leading American examples, which I shall take in reverse chronological order: the Nineteenth Amendment, the Reconstruction Amendments, and the Bill of Rights. Each of these momentous constitutional changes was focused, in significant measure, on changing the legal status quo, rather than, or in addition to, entrenching the status quo against future backsliding.
A. The Nineteenth Amendment
The ratification of the Nineteenth Amendment in 1920 was the culmination of a movement for women's suffrage dating back to the middle of the nineteenth century. 38 However, this was no mere effort to protect against future retrenchment. Immediately prior to the adoption of the Nineteenth Amendment, women lacked full voting rights in a majority of states. 39 The point of the Nineteenth Amendment was to give women the vote, not to ensure that it not be taken away in a future crisis, although, of course, that is a consequence of its constitutional entrenchment.
The aspects of the Nineteenth Amendment that affect future generations are quite minor in comparison with the change it accomplished immediately. Consider a thought experiment. Suppose that women's suffrage had been accomplished through state-by-state reform, just as state-by-state reform led to the abolition of property qualifications for voting. If the franchise had been extended to women in this way, the Constitution would now contain no express prohibition on sex discrimination in voting, just as it contains no express prohibition on property qualifications for voting. 40 Let us also put aside the possibility of interpreting equal protection (or, in the case of the federal government, due process) to cover the same ground as the actual Nineteenth Amendment. 40 The Twenty-Fourth Amendment, adopted in 1964, forbids poll taxes but does not speak to property qualifications. U.S. CONST. amend. XXIV, § 1. cept for these counterfactual hypotheses, American history since 1920 had unfolded more or less in the same way that it did in our actual world. Now ask what would happen if a state or even a small village were to propose restricting the franchise to men. Surely the proposal would go nowhere, and anyone supporting it would pay a steep political price. In 2009, the Nineteenth Amendment is wholly superfluous in guaranteeing women the right to vote.
That is not to say that the Nineteenth Amendment is superfluous in all respects. Although the text of the amendment focused narrowly on voting, at the time of its proposal and ratification it was widely believed by supporters and opponents alike that legal change regarding who could vote would usher in change in the social relations between men and women. 41 Today, the Nineteenth Amendment's principal import-indeed its only practical import-may well be as a textual marker for the proposition that sex-based classifications are constitutionally problematic. 42 The antibacksliding view of constitutional rights cannot account for provisions adopted with the goal of affecting immediate legal change because the antibacksliding view posits that constitutional rights entrench values about which there is deep, longstanding consensus but which may be vulnerable in times of crisis. The antibacksliding view also cannot account for constitutional provisions that, like the Nineteenth Amendment, come to have continuing relevance primarily through reinterpretation. Whatever historical credit we owe early twentieth century suffragists for inspiring the women's movement of the 1970s, it was the acts of participants in the latter movement that precipitated the reinterpretation of the Fourteenth Amendment through the lens of the Nineteenth. To put the point starkly, Ruth Bader Ginsburg (as legal advocate) and Justice William Brennan (as author of the plurality opinion in Frontiero v. Richardson 43 ), rather than Congressman John Bingham, are the real framers of the constitutional right to sex equality, even though Ginsburg and Brennan used the constitutional provision that Bingham sponsored. Likewise, the Americans who more or less accepted at least formal equality of the sexes in the 1970s and 1980s, rather than the Americans who voted for their state legislators in the 1860s, are its real ratifiers.
B. Reconstruction and the Fourteenth Amendment
We see the same pattern with respect to the Fourteenth Amendment proper. Its principal immediate object was to ensure that Congress would have sufficient authority to enact civil rights legislation, in particular, the 1866 Civil Rights Act, which had been passed over the veto of President Johnson. Johnson's veto message asserted the Act's unconstitutionality, 44 and given the composition of the Supreme Court at the time, there was reason to believe that, absent the new authority conferred by Section Five, the Justices would invalidate the Act. To be sure, Reconstruction Republicans were also concerned that the recently freed slaves or their descendants would, at some future time, be subject to discrimination, and thus Section One of the Fourteenth Amendment is a self-executing guarantee that entrenches against future backsliding much of the substance of the 1866 Civil Rights Act. 45 Still, the immediate goal of the Fourteenth Amendment was the displacement of the Black Codes then in force.
Unlike the Nineteenth Amendment two generations later, the Reconstruction Amendments were relatively unsuccessful in achieving their immediate object. After federal troops were withdrawn from the states of the former Confederacy as part of the settlement of the contested election of 1876, Jim Crow was established throughout the South, and African Americans were once again largely disenfranchised. 46 The Reconstruction Amendments did not lie dormant, to be sure. Court in response to those grievances, 49 for most of the next six and a half decades, the principal role assigned by the Court to the Fourteenth Amendment was that of guarantor of private property and the liberty of contract.
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Beginning roughly around the end of World War II, the courts and Congress became increasingly receptive to the arguments made by civil rights activists under the rubric of the Fourteenth Amendment. Crucially, however, these arguments were not simply a revival of the original understanding of Reconstruction. On the most important issue, the best evidence we have indicates that most of the framers and ratifiers of the Fourteenth Amendment thought it did not bar de jure racial segregation. 51 Even within the civil rights community, the decision to challenge Jim Crow directly was controversial, and most importantly for our purposes, it was a decision taken in the middle of the twentieth century, rather than during Reconstruction.
Thus, as with sex equality, the true framers of the principle of racial equality we now associate with the Equal Protection Clause were not members of the Reconstruction Congress. In this instance, the framers were people like Charles Hamilton Houston, Thurgood Marshall, and Earl Warren. The ratifiers were the American people who, after a period of sectional, and in some sense national, 52 resistance, came to accept the mandate of Brown v. Board of Education 53 -perhaps because that mandate was itself softened from an integration norm to a narrower antidiscrimination norm. 54 Whether the antidiscrimination view is true to Brown is not my concern here. 55 The important point is that the success of the civil rights movement in the twentieth century-however partial-was a juris-generative ac- 49 complishment. In substantial measure, it created an equality norm; it did not merely preserve one.
To recognize that the vision of racial equality in Brown is a twentieth rather than a nineteenth century vision is not to deny that it was shaped by decisions taken during the earlier period. Brown is, in an important sense, a fulfillment of the promise of the Equal Protection Clause, even if it was not exactly what Americans circa 1868 thought or expected the promise to mean.
To put the point in terms of a debate about equality in particular, equality is not an "empty" idea. 56 Of course, any notion of like treatment of similarly situated persons requires a value-laden conception of what amounts to like treatment and who are similarly situated. But that only tells us that equality is an open-ended concept, not an empty one. We would not readily confuse the concept of equality with, for example, the concepts of treason, war, or property. What each of these concepts entails is contested, but our language is sufficiently determinate that we can distinguish between these concepts. Congress may declare war on a foreign sovereign; a "declaration of equality" on a foreign sovereign would be a non sequitur.
It is easy to understand why a social justice movement would wrap itself in the mantle of extant constitutional language. The movement thereby casts its call for change as simply the fulfillment of a legal commitment already made. And in an important sense, doing so is not mere propaganda. Especially in the case of constitutional rights whose core purpose has been unfulfilled-as was certainly true of the Fourteenth Amendment in the middle of the twentieth century-the leaders of a social movement can argue that contemporary society owes a debt to the past. But, at least as a descriptive matter, we can say that the decision whether to discharge that debt rests with the contemporary society and its elites, not the dead hand of the past.
The next Part sketches a normative justification of this pattern of early inscription of open-ended constitutional language followed by later elaboration of its meaning. For now, though, let us consider one more suite of examples.
C. The Bill of Rights
Like the Nineteenth and Reconstruction Amendments, the Bill of Rights was mostly intended by its authors and ratifiers to address a pressing immediate concern. Anti-Federalists and others feared that the structural safeguards of the original Constitution might prove inadequate to check the power of the new federal government. Having recently fought a revolution against a remote central government, the people assembled in their respective ratifying conventions in critical states insisted on protection against the very abuses they identified most with the regime of George III. To be sure, the Bill of Rights entrenched what were (or were at least seen as), in many respects, ancient liberties of Englishmen. But the concern of those who made its inclusion the price of ratification was not that in some distant future the society might rot; their concern was that the new and untested government they were creating would tyrannize them in their own lifetimes, perhaps even in the very near future.
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These were not wholly unfounded fears, as events would soon demonstrate. The Sedition Act was enacted and employed less than a decade after the ratification of the First Amendment, which proved largely useless in blocking it. 58 Vice President Jefferson and Bill of Rights author Madison attempted to rally public opinion against the Alien and Sedition Acts through the Virginia and Kentucky Resolutions, but their battle cry fell largely on deaf ears. 59 Neither the courts nor the People yet had the stomach for another revolution, even if the federal government had exceeded its constitutional bounds. In short, the Bill of Rights was not adopted for the purpose of preventing backsliding, nor has it been used that way. Like the most important rights provisions that would follow, it was adopted primarily to change the legal status quo, and also like (some of) those later rights provisions, it both failed in that immediate object and would eventually take on new meanings given it by subsequent generations. To stick with the provision about which there is now the broadest consensus, modern free speech doctrine is a modern creation. The English, colonial, and Revolutionary experience may have informed the original text, but the current doctrine is principally a response to the Red Scare of the early twentieth century, to Nazism and Fascism abroad and McCarthyism at home in the middle of the twentieth century, and, to a lesser extent, to political correctness at the end of the twentieth century. 64 At most, it implements a vague aspiration of the founders, rather than preserving a value as they lived it.
IV. Justifying Aspirational Constitutionalism
The antibacksliding view of constitutional rights comes with its own ready response to the dead hand problem. In this view, constitutional rights are entrenched by those who know the dangers of majoritarian excess, and act preemptively to curtail those excesses. When, at a later time, the mob seeks to cast aside entrenched constitutional rights, the courts (and perhaps other actors) stand firm, preventing the people from taking actions that they would later regret.
We can grant that this is a powerful answer to the dead hand problem, where it applies, but our survey of the American constitutional experience shows that constitutional rights more commonly entrench open-ended values that may be ignored for generations and whose meaning is supplemented or almost fully supplied decades later. Because the antibacksliding justification will not work for such "aspirational" rights, we must find a different justification, or else acknowledge that constitutional rights succumb to the dead hand problem. This Part proposes to justify aspirational constitutional rights by 63 treating them as, at least initially, the product of roughly democratic processes.
What justified the first Congress in saddling us with a right to free speech or the Reconstruction Congress in saddling us with the Equal Protection Clause? One answer would be the substantive justice of the principles of freedom and equality. No constitutional democracy worthy of the name could deny such basic principles of justice. Yet this answer is incomplete if offered as a justification for constitutional rights in general. Constitutions, including the American Constitution, permit the entrenchment of rights provisions that are both more specific and, for just that reason, more controversial, than freedom and equality. For example, one would be hard pressed to argue that the Third Amendment's prohibition on peacetime quartering of troops or the Seventh Amendment's guarantee of a jury trial in civil cases is a principle of universal justice.
We must therefore be prepared to say-as I am prepared to saythat no persuasive normative account of constitutional rights could function completely independently of the content of those rights. The most democracy-protective procedures for adopting constitutional rights could still lead to the adoption of silly or downright pernicious rights. Accordingly, any procedural justification for constitutional rights will have to be supplemented by a substantive account that justifies the particular constitutional rights entrenched.
That said, because of the dead hand problem, constitutional rights also stand in need of procedural justification. Given the possibility that the values of Generation 2 will not be the values of Generation 1, what justifies Generation 1 in entrenching its values in constitutional rights, other than the always-contestable judgment that Generation 1's values are superior to the values of Generation 2?
The antibacksliding answer will apply only where the relevant provision targets no more than particular dangers of democratic excess known to Generation 1. As we saw in Part III, however, most constitutional rights do not function as hedges against rot. They seek legal change and often entrench open-ended values that come to be filled in by later generations. 65 Yet that phenomenon itself suggests an answer to the dead hand problem. Because the real content of provisions like the Equal Protection Clause and the First Amendment is typically supplied decades, or even centuries, after they are written, the later generation, when it decides to fill in the content of open-ended constitutional rights, makes its own decision about its own values. It is not, in any strong sense, bound by the decisions of the original framers and ratifiers of the relevant constitutional provision.
This answer, however, in turn raises at least three important questions, to which the balance of this Part now turns. First, given the relative indeterminacy of constitutional rights, why should Generation 1 bother adopting them? Second, given that the courts define the scope of these rights, in what sense does the latter-day content reflect the values of Generation 2, rather than the values of elites of Generation 2? And, third, what is Generation 2's or its elites' justification for entrenching its interpretation of the language chosen by Generation 1 against changes by the still-later Generation 3?
A. Message in a Bottle
Is there any good reason for the people of Generation 1 to frame and ratify a constitutional right that will not be given determinate content for many decades, and then only by people living in different circumstances and with different values? That may not be the right question. As discussed above in Part III, the framers and ratifiers of constitutional rights rarely focus primarily on the long view in this way. They propose and adopt constitutional rights to affect an immediate change in the legal status quo. Sometimes they succeed, as with the Nineteenth Amendment's successful and essentially immediate extension of the franchise to women. 66 Sometimes they succeed in part, at least for a time, as with the Fourteenth Amendment's validation of the Civil Rights Act of 1866. 67 And sometimes they fail, as with the First Amendment's inability to stop the Sedition Act of 1798. 68 In each instance, however, the long-term impact of the relevant constitutional right as a kind of side effect of the provision is evident.
Still, if the framers and ratifiers of a constitutional right were only interested in making and consolidating legal change for their own era, there would generally be no reason to write in broad strokes. In fact, seekers of constitutional change sometimes follow this course. The specificity of the Nineteenth Amendment probably explains why, except in the writings of academics, 69 it has not been treated as a broader source of sex equality norms. 66 See supra Part III.A. 67 See supra Part III.B. 68 See supra Part III.C. 69 See Dorf, supra note 42, at 967-68; Siegel, supra note 38, at 951-53.
Other constitutional provisions, however, are written in broader terms, and at least the most sophisticated of their framers and ratifiers must have understood that these provisions would be interpreted in new ways by later generations. Why bother to express an open-ended aspiration?
One possible answer might focus on the near term. Specific language can be more readily evaded where the target of that language finds some way to violate its spirit but not its letter. The recent debate over waterboarding provides an example. In February, 2008, two members of Congress proposed a bill that would have specifically forbidden waterboarding. 70 Some who objected to this proposal noted that the general legal prohibitions on torture and cruel, inhuman, and degrading treatment already forbid waterboarding. 71 Moreover, the very idea of listing specific forbidden practices in this context would likely be futile: forbidding waterboarding could readily lead to the substitution of orange juice for water or, more likely, to all manner of creative torments. 72 To be sure, specific language could be backstopped by a catchall that makes clear that the list is not meant to be exclusive, but then one would be depending on the catchall to do the work Thus, the use of general language to capture a wide set of meanings need not be a device by which the adopters of constitutional rights aim at putting long-term aspirations in a Constitution. It could simply be an anti-evasion measure aimed at the immediate future. Still, might there be reasons to couch constitutional rights in general language for long-term aspirations (even if these aspirations are subsidiary to a more immediate focus on avoiding evasion) ? We can turn that question around by asking why the people of one time should care about their distant descendants in any respect. After a sufficiently long period of time, any given individual will either have no living descendants or will have contributed a miniscule amount of DNA to a very large proportion of the surviving population. Yet people care about these wholly or almost entirely unconnected followers, probably out of some combination of the vain quest 70 72 The specific proposal of Congresswoman Eshoo would have covered "orange juice boarding," as it would have defined waterboarding as "any form of physical treatment that simulates drowning or gives the individual who is subjected to it the sensation of drowning." H.R. 5460 § 1(a).
for immortality, altruism, and sentimentality. In any event, we do not ordinarily think it suspect for people to bequeath their worldly possessions to charitable organizations or institutions-such as foundations and universities-whose missions and beneficiaries will change enormously over the long run. If it is rational (or at least understandable) for people to care about the welfare of their distant and barely related descendants, or about how their money is used after they are gone, it is also rational (or at least understandable) to care about the perpetuation of their values through law.
The crucial point, however, and what permits the effort to occupy a middle space between futility and overreaching, is the partial indeterminacy of the relevant legal norms. I unfairly constrain my greatgreat-great-grandchildren if I bequeath my property to them with all manner of restrictions on their behavior (assuming that the bequest is enforceable). I do those same great-great-great-grandchildren no harm, but also confer upon them no benefit, if I give them completely indeterminate advice, of the form, say, of "always do the right thing." But suppose I advise my descendants to "value education" or to "avoid cruelty in dealing with other sentient beings." Assuming some reasonable measure of stability in language, these concepts will be understood to convey some, albeit open-ended, meanings. If and when my distant descendants choose to follow my advice, they will be both honoring my advice and following their own judgment.
This theme underwrites the expressly aspirational language of some recently adopted constitutions. Consider, for example, Articles 26, 27, and 29 of the South African Constitution, which, respectively, provide for rights to: housing; health care, food, water, and social security; and education. 73 Articles 26 and 27 come with the caveat that "[t]he state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realization" of each right. 74 The notion of "progressive realization" accepts that the implementation of these positive rights depends both on scarce resources and complex policy judgments that are, at least in the first instance, better suited to the legislature than to the courts.
Lawrence Sager has long argued that the American Constitution is likewise best construed to obligate legislative officials to afford certain positive rights, and that view may have much to recommend it. Here, however, I wish to invoke the notion of progressive realization at a higher level of generality. The idea that the content of rights will be fleshed out over time is built into all rights, including the negative rights that characterize the American Constitution and that we think courts are competent to enforce in the first instance. Just as the framers and ratifiers of the 1996 South African Constitution were leaving to future development the contours of the rights to housing, health, and education, so the framers and ratifiers of the American Fourteenth Amendment left to future development the contours of due process and equal protection. It is not clear that this was their intended goal, but if it was, it was hardly an irrational goal.
B. Democracy and Courts
Nonetheless, there is an obvious and crucial difference between, on the one hand, my homespun example of the advice from a greatgreat-great-grandparent and the South African guarantees of progressive realization, and, on the other hand, the function of constitutional rights in the American system. In legal systems with judicial review, it is not the analogous figures to descendants themselves-that is, elected legislators-who decide how to fill in the content of the constitutional rights, but third parties-that is, the courts. To put the point in the familiar language of constitutional theory, the aspirational Constitution solves the dead hand problem only by generating the countermajoritarian difficulty.
Nonetheless, that shift is itself important, for it calls attention to the fact that judicial review is, over the long run, substantially less countermajoritarian than constitutionalism itself. Whatever the policy-preference differences between, on the one hand, Congress and state legislatures and, on the other hand, the judges and Justices on the federal bench, those differences pale in comparison to the policypreference differences between legislators today and the framers and ratifiers of constitutional provisions adopted in 1791 or 1868. Just to focus on two obvious differences, in 1791, whether to permit slavery was a contested policy question, and in 1868, whether to forbid women from voting or serving on juries was a contested policy question. For all the talk of "culture wars" and red states versus blue states, the differences between conservatives and liberals in 2009 mask consensus on a wide range of issues 76 that were hotly contested-or about which "claims for constitutional justice are, in the first instance, the obligation of popular political institutions, not the courts"). 76 See MORRIS P. FIORINA ET AL., WHAT CULTURE WAR?: THE MYTH OF A POLARIZED the consensus was exactly opposite-when most of our constitutional rights were adopted. For example, in a pair of 2007 cases from Seattle and the Louisville area, conservative and liberal Justices disagreed sharply over how to apply the antisegregation principle of Brown v. Board of Education. 77 But everyone unquestioningly accepted the legal and the moral authority of Brown itself. 78 That unremarked agreement marks a huge shift from the nineteenth century, when separate-but-equal was not merely an acceptable policy view but the law.
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To be clear, I am not here propounding a narrative of inevitable moral progress. The point is, rather, that values change over time. Meanwhile, our mechanism for selecting judges and Justices (nomination by an elected President and confirmation by an elected Senate) is sufficiently democratic to ensure that people with views that are wildly outside of the mainstream-people who want to return to slavery, say, or to bar women from serving on juries-simply will not be nominated or confirmed to judgeships.
Indeed, the principal structural risks of our judicial selection system mostly cancel each other out, leaving the Court fairly close to the center of public opinion on most issues. Judges tend to skew conservative simply because of life tenure. Typically appointed in middle age or later, 80 judges serve until late in life, and so tend to overly represent the values of the older generation in the work of the courts. To the extent that changes in values are generational, this effect will AMERICA (2d ed. 2005) (marshalling data to show that American public opinion is not sharply polarized on most policy questions).
tend to make the courts a trailing indicator of social attitudes. At the same time, however, judges come from the professional class, and in particular, the lawyer class, which will tend to make them side, in Justice Scalia's memorable phrase, "with the knights rather than the villeins."
81 Of course, there are conservative lawyers, as well as liberal ones, and Republican administrations in recent years have been doing a good job of finding them when they tried. 82 But, on the whole, public opinion among the legal profession skews liberal. 83 Taken together, the age of judges and the fact that they are lawyers roughly leave the courts near the center of public opinion.
This two-factor model no doubt vastly oversimplifies matters, but the bottom line is certainly accurate. American courts are not especially countermajoritarian. Legal scholars such as Barry Friedman and Michael Klarman have recently explained what political scientists have known for some time-over the long haul, courts reflect rather than frustrate public opinion. 84 It is too crude to say simply that "th' supreme coort follows th' iliction returns," 85 but it is downright naïve to think that the Supreme Court can or will consistently stand up to strongly majoritarian forces.
This Article does not offer a defense of judicial review as practiced in the United States (or anywhere else). The argument presented here is much narrower. I began with the worry that constitutional rights, insofar as they entrench the values of the past, unfairly constrain contemporary democratic decisionmaking. In responding to this dead hand problem, I noted that constitutional adjudication does not usually protect rights specified in the past; instead, it protects rights that living Americans value. This in turn raised a different problem: why should the courts, rather than more directly accountable 81 Romer v. Evans, 517 U.S. 620, 652 (1996) (Scalia, J., dissenting 
C. Stare Decisis
If the practice of judicial review does not render constitutional rights inconsistent with generational self-government when rights are judicially recognized, there will nonetheless be a problem in the future. When the Supreme Court gives concrete meaning to an openended constitutional right by, for example, holding that the First Amendment protects hate speech or that the Fifth and Fourteenth Amendments protect abortion, that decision not only binds the people then alive; it also becomes entrenched against future change except by constitutional amendment or overruling. The Supreme Court that renders the decision may be broadly reflective of the values of its time. However, as time passes, public opinion may diverge from the ruling, and yet the judicial decision still controls. In short, stare decisis in constitutional law creates its own dead hand problem.
Upon examination, however, this problem proves virtually nonexistent because in both theory and in practice, stare decisis is not especially powerful in constitutional law. Precisely because of the difficulty of constitutional amendment, the Court has formally stated that considerations of stare decisis are less powerful in constitutional cases than in statutory cases. 87 And even the limited force stare decisis officially does receive in constitutional cases overstates its actual impact. Statistical analysis of judicial behavior finds that stare decisis plays almost no meaningful role in the actual outcomes of Supreme Court cases. 88 Even if one thinks, as I do, that the so-called "attitudi-nal" model of judicial decisionmaking can sometimes mislabel legal considerations as attitudes, 89 or otherwise mistranslates legal claims into empirically testable claims, one can hardly conclude that stare decisis is a strong constraint in constitutional adjudication. Thus, there is no eventual dead hand problem posed by judicial recognition of constitutional rights.
That conclusion in turn has implications for the question whether activists in a political movement should bother to seek constitutional change in the first place. In an intriguing essay, David Strauss suggests that constitutional amendments are largely irrelevant because constitutional change often occurs without formal amendment and because formal amendment sometimes results in little change.
90 Although Strauss may well be right about the big picture, the weakness of stare decisis in constitutional adjudication suggests at least one potential difference between constitutional change by formal amendment and constitutional change by judicial interpretation. The former, more formal sort of change, is more deeply entrenched.
Consider the Equal Rights Amendment ("ERA"), which was approved by Congress in 1972 but failed to acquire sufficient state ratifications to become part of the Constitution. 91 As Strauss notes, much of the substance of the ERA nonetheless became effective because GAL around the same time that the states were failing to ratify it, the Supreme Court interpreted the Fourteenth Amendment's Equal Protection Clause to forbid most forms of sex discrimination. 92 But now suppose that social attitudes were to change sufficiently that patriarchy again became a politically acceptable position, and that the proponents of patriarchy succeeded in gaining a majority on the Supreme Court. Given the weakness of stare decisis, it would be much easier for such Justices to say that the cases construing the Equal Protection Clause to bar most official sex discrimination were mistaken (perhaps on the ground that they failed to accord sufficient weight to the original understanding) than it would be for those same hypothetical patriarchal Justices to say that the ERA (had it passed) were a dead letter.
Accordingly, proponents of constitutional change who want to prevent backsliding-and sometimes that is at least one goal-may do better to seek actual formal changes to the constitutional text. That will not, of course, guarantee that a future generation (or even the current generation) will honor the amendment, but it likely will provide more protection than change accomplished through interpretation. The Supreme Court lacks the formal power to "overrule" an actual constitutional text in the way it can overrule an earlier interpretation.
V. Jurisprudential Consequences
The antibacksliding view of constitutional rights leads rather naturally to something like originalism in constitutional interpretation. If the goal of a constitutional right is to prevent society from falling below a rule or standard entrenched by its framers and ratifiers, then one would want to know what that rule or standard was thought to be at the time of its adoption.
To be sure, there may be sound reasons why, even on the antibacksliding view, judges should not be thoroughgoing originalists. Perhaps circumstances have changed so much that the framers' and ratifiers' concrete expectations provide little or even the wrong sort of guidance in deciding what counts as backsliding. Then too, there are multiple versions of originalism, 93 and so the judge will have to decide what kind of originalist to be. There are even a considerable number 92 See id. at 1476-78. Originalists who treat constitutional rights as universally concerned with preventing backsliding tend to regard statements by nonoriginalists about discerning society's fundamental values as just so much cover for the imposition of their own values. 98 Yet once we understand that aspirational constitutional rights take their meaning from decisions of later generations to redeem and define the adopting generation's open-ended promises, the rhetoric of the evolutionists begins to look more sincere. Evolutionist rhetoric typically points to society's values evolving, rather than pointing simply to the values the judge himself holds. The Supreme Court's Eighth Amendment jurisprudence makes the point starkly by focusing on "the evolving standards of decency that mark the progress of a maturing society."
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Although the Justices admit that an Eighth Amendment decision includes an element of their own subjective moral judgment, 100 that is hardly the only, or even the leading, element of the calculus. For example, two recent cases have been notable for the Court's effort to provide objective external indicia of society's rejection of capital punishment for the mentally retarded and juveniles, respectively.
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Indeed, even when judges frankly admit that they are applying their own values to open-ended constitutional rights, the account of aspirational constitutionalism set forth above provides them with support precisely because of who they are. Who better to say what openended terms like "equal protection" or "cruel and unusual punishments" have come to mean than people who have been nominated by the President and, after screening for professional qualifications, character, and broad ideological acceptability, confirmed by the Senate?
The obvious answer to that question is, of course, the people's elected representatives themselves-that's who better. Accordingly, 98 Attributing varying degrees of dishonesty and obtuseness to the targets of his critiques, Bork's central claim rests on the originalist premises he defends throughout the book. Bork claims the Constitution is binding law because it was adopted by a supermajoritarian process that thereby imbued it with legitimate authority; the people who adopted the Constitution and its amendments adopted the original public meaning of the terms in which it was written rather than any subsequent meanings that might be attached to those words; and therefore, for judicial review to be legitimate, it must enforce the original public meaning, rather than some evolutionary conception of meaning. Justice Sandra Day O'Connor's shifting stance is indicative of the change in social attitudes. She joined a majority opinion in Hardwick that was positively dismissive of the argument that laws banning sodomy could be likened to laws restricting sexual relations between (heterosexual) married couples. 112 The Hardwick majority opinion also suggested, albeit in procedural terms, that the prosecution of heterosexual couples for violation of Georgia's sodomy prohibition might be unconstitutional where prosecution of Hardwick for same-sex sodomy was permissible.
113 Yet Justice O'Connor maintained in a separate concurrence in Lawrence that her vote to reject the due process claim in Hardwick was consistent with her vote to accept an equal protection claim in Lawrence. 114 We can assume that she sincerely believed the two decisions were consistent, but if so, that is almost certainly because she was unaware of how much her own attitudes towards homosexuality had softened in just the same way that wider social attitudes had softened in the intervening period.
Using Justice O'Connor as an example of the Court's evolution in tracking social attitudes may gild the lily somewhat, because Justice O'Connor, perhaps more than any other modern Justice, tended to vote at or close to the center of public opinion. 115 But even if we focus on the Court as a whole, it is easy to see how the Court's conception of which groups need protection against the tyranny of the majority tracks evolution in social attitudes. 116 It is hardly accidental that the Court found special constitutional protection appropriate for African Americans before women, and for women before gays and lesbians, given that the wider society followed the same course.
Generalizing from the example of Ely's process theory, we could say that any plausible account of judicial enforcement of aspirational constitutional rights will have two key features. First, its substance will be drawn from contemporary values. Second, it will attempt to justify empowering courts to override legislators.
One further example, which can stand in for others as well, will make the point. In response to Jeremy Waldron's spirited critique of judicial review, 117 Richard Fallon has recently defended judicial review on both outcome-based and procedural grounds. 118 To oversimplify, Fallon argues that judicial review is valuable as a check on legislative excess in much the same way that bicameralism and the possibility of a presidential veto are: adding an additional impediment to legislation makes it that much harder for the legislature to violate rights. Locating that check in the courts rather than, say, a third legislative chamber, makes sense (or, as Fallon somewhat more weakly claims, is at least defensible) because:
[E]ven if courts cannot be shown to be better than legislatures at resolving disputed rights questions, courts are likely to have a distinctive perspective, involving both a focus on particular facts and a sensitivity to historical understandings of the scope of certain rights, that would heighten their sensitivity to some actual or reasonably arguable violations that legislatures would fail to apprehend. Echoing Hamilton's claims in Federalist No. 78, 120 Fallon's argument assumes that, ceteris paribus, legislation poses a greater threat to fundamental rights than the absence of legislation, 121 and thus that the threats to liberty and equality from judicial acquiescence in legislation are greater than the threats to liberty and equality from judicial overreaching. If this assumption is true, then we have an argument for the institution of judicial review that does not depend on how the courts spell out the particular content of liberty and equality.
Whether such an argument is persuasive is another question. We can grant that a constitutional system with judicial review and openended constitutional language will do a better job at protecting rights-whatever their content-than a system lacking judicial review. But that does not necessarily show (nor does Fallon claim that it necessarily shows) that the system with judicial review is better overall. The sacrifice of positive liberty (in Berlin's sense 122 ) may make the cost of protecting rights too dear. Fallon acknowledges as much in considering Lochner 123 and the broader phenomenon of constitutional rights being used to thwart humane policies, 124 and one is tempted to add that a constitutional regime sacrifices positive liberty whenever the courts exercise the power of judicial review, even if the invalidated policy is not especially humane or wise. Still, the objection here appears to be an objection not to judicial review with aspirational rights but an objection to judicial review as such, or even to constitutional rights without judicial review, insofar as conscientious legislators will sometimes feel constrained by constitutional rights to reject policies they think otherwise justified, all things considered.
To return to the main point, Fallon's tentative defense of judicial review appears at first blush to be tied to the antibacksliding conception of rights. But in fact it works equally well (or equally poorly) for aspirational rights (and that fact should hardly be surprising, given that Fallon is no originalist 125 ). Like Ely's account, Fallon's account marries the notion of elaboration of rights over time 126 to a defense of assigning this task to judges rather than elected officials. 127 Although many constitutional rights are better described as serving an aspirational function than as serving an antibacksliding function, the pervasiveness of the antibacksliding conception can lead courts to employ originalist methods of interpretation where other approaches might be better suited. Heller is an instructive example. As noted above, 128 Justice Scalia's majority opinion is strongly originalist. 129 Yet, as the dissent illustrates, the original understanding of the Second Amendment is hotly contested territory. 130 Nor is it easy to deny that there is a strong contemporary social and political movement espousing the view that individuals have a right to private possession of firearms for self-defense and hunting (some people in this movement also value firearms as tools in an insurrection against a possible tyrannical federal government). Taking account of the contemporary nature of this movement would have led the Heller Court to make principled and pragmatic nonoriginalist arguments for a right of armed self-defense, either as a matter of substantive due process or as a reinterpretation of the Second Amendment. As I have argued elsewhere, 131 such arguments are hardly frivolous. The Court's failure to make them seems ultimately traceable to ideology more than anything else: the Justices most likely to be persuaded by the normative argument that serious gun control infringes individual rights are also just those Justices most inclined towards originalism.
There may be a further reason why the argument for a constitutional right to armed self-defense has mostly been couched in originalist rather than evolutionary terms. Recall that judicial recognition of aspirational rights requires some explanation for why the courts, rather than elected officials, are best positioned to make the relevant judgment. To put the point as crudely as possible, the movement for a personal right of armed self-defense has been disproportionately white, male, and rural. 132 Judging by the importance that Presidential candidates place on hunting photo-ops and identifying with gun enthusiasts, 133 far from needing judicial protection, this constituency has been quite able to take care of itself in the political arena. It is therefore difficult to see how one might justify judicial recognition for constitutional gun rights on representation-reinforcement or related grounds.
Difficult but not impossible, as Heller itself illustrates. In explaining why the application of the District's handgun ban to the home violates the Second Amendment, Justice Scalia includes the point that "it is easier to use for those without the upper-body strength to lift and aim a long gun." 134 He thereby hinted at an equal protection argument: some women, the physically disabled, and other vulnerable individuals (such as children?!) would be disadvantaged by the handgun ban. This equal protection concern plays a more prominent role in academic and public defenses of the right to personal possession of firearms, where it is supplemented by the contention that AfricanAmericans living in crime-ridden cities that are inadequately policed are in special need of handguns.
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Whether the arguments for judicial enforcement of a right to armed self-defense are in fact persuasive when couched in terms of equal protection concerns is a question beyond the scope of this Article. For now my point is simply that the Heller Court failed to recognize the degree to which the claim that there is a personal right of armed self-defense in the Constitution is a modern claim, standing in need of a modern justification for judicial recognition and enforce-132 See Michael C. Dorf, Identity Politics and the Second Amendment, 73 FORDHAM L. REV. 549, 552 (2004) . 133 In the 2008 Presidential campaign, the most memorable line came from Joe Biden, who told people at a rally that he had two shotguns (one of which he inaccurately referred to as a Beretta) and suggested that he might shoot his running mate were the latter to try to take these weapons away. 
VI. Conclusion
Even for nonoriginalists, original understanding is relevant to constitutional interpretation. For recently enacted constitutional provisions, the original meaning is the current meaning. 137 Even for very old constitutional provisions, the original understanding can be a useful starting point in identifying the concerns animating an otherwise ambiguous text. 138 So too, the old style of originalism-with its focus on the ideas of Madison, Hamilton, and the other giants of the founding generation-can be instructive simply because these men were farsighted visionaries with special expertise in the American Republic. 139 Nonetheless, thoroughgoing originalism can be justified neither on the foregoing grounds nor on the ground that the whole point of a constitution is to prevent backsliding, for that is not the whole point of a constitution. To be sure, some constitutional rights, or at least some aspects of some constitutional rights, may be justified on antibacksliding grounds. 140 The Equal Protection Clause surely forbids backsliding to the point of reinstating the Black Codes. 141 But given the breadth of its language and the forward-looking rather than backward-looking nature of the project of constitutional change, that is not all of the work the Equal Protection Clause does. And everyone agrees that it does a lot of other work, even if there is disagreement about precisely what that other work is. 142 This Article has offered justifications for the practice of aspirational constitutionalism and sketched the implications of that practice. My aims are interpretive rather than purely prescriptive. I would not necessarily quarrel with someone who concluded that, on reflection, constitution writers and amenders should only inscribe those rights that they are very sure need protection against periodic excesses of the mob, and that they should include sufficiently detailed language to rule out future growth in the meaning of the constitutional rights they adopt. That would not be a fair description of the actual Constitution of the United States or of any constitutional democracy of which I am aware, however. Real constitutions include aspirational rights. Most nonoriginalist methods of interpretation come to grips with that fact. Originalism does not.
